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State Immunity from Civil or Administrative Jurisdiction — Restrictive
Theory of Immunity — Distinction between Acts Jure /mperii and Acts
Jure Gestiomis — Consentby aForeign State to be Subjected o Dispositions
by an Administrative Agency of the Forum State

Tokyo District Court, Ruling, January 24, 2007,
not yet reported®

X v.The Mayor of Shibuya Ward
X v.The Building Manager of Shibuya Ward

On January 30, 2004, the Sult of Oman (F fter, "Oman®)
purchased and acquired 2 proprietary right over a site in Shibuya Ward
(hereinafter,"the site”). It planned to construct a bullding of 6690.53m’
in total floor space and 24 85m in height on the sitc as an embassy, am

bassador’s resid and living g s for embassy p nel (here-
inafter, the building™. The petitioners X1 and X2 (col y referred
toas"X"), who p o lzed o hip of a building on

the land adjacent to the site, fearing the construction would make dis-
advantageous cffects on their rights for sunshine erc, negotiated with
the agent of the Oman Embassy requesting the change of construction
plan However, the Oman side refused the reconsideration of the
original plan.

Since the site did not satisfy the requirements laid down in Article
4(2) of the Tokyo Metropolitan Building Safety Ordinance (1950 Orda.
(Tokyo) No.89; heretnafter,”the Ordinance®), the building could not be
constructed as planned unless the Mayor of Shibuya Ward provided an
approval under Article 4(3), to the effect that the building had no
problems as 10 its safety.’ On April 12, 2006, Oman’s Ambassador 1o

* 'Iranstated by Kenuro
' Asticle 4 of the Tokyo Metropol ng Safety Ocdi provides that
*{1)The site of a building over 1000m’ in total floor space shall, depending on the total Nloor
space, meet with the road for the minimum length provided in the Lable below

total floor space

over 1000m? and nor over 2000m*  Gm

over 2000 and not over 3000m"  Bm

over 3000m* 10m
(2) For the application of the previous paragraph (o a site of a buliding over 3000m’ in total
floar space and over 15m i height, the 'road’in the said paragmph shall be a‘road not under
6m in width”
(3) The preceding rwo paragraphs shall not be applied when the Governos approves, based
an the conditlon of empty space surrounding the bullding or any cther condition of fand
and dings, that there {s 1o prob as to safety”
The Mayor of Shituya Ward is entitled to lssue an approval underAsticle 4(3) of the Ordinance
in accordance with the Ordinance on Special Rules for Administration of Tokyo Metropolis
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Japan, as the owner of the building, inade an ppli to the Mayor
of Shibuya Ward for an approval under Article 4(3) of the Ordinance
(hereinafter.”the application™).The Mayor of Shibuya Ward provided an
approval dated May 15 of the same year to the Ambassador, pursuant to
Article 4(3) of the Ordinance (hereinafier.*the approval”)

On june 1, 2006, the Ambassador submitted a Building Plan Outline
in his name as the owner of the bullding to the Building Manager of
Shibuya Ward The Bullding Manager of Shibuya Ward tssucd a bullding
confirmation dated July 27 of the same year, pursuant ta the Bullding
Standards Law (hercinafter,“the building confirmation”)

The petit X filed acti king revocation of the approval
and building confirmation (hereinafter referred to as “the claims™) on
November 29, 2006, clalming that the construction of the building will
be detrimental to them with respect 10 sunshine access and other
marters, and made a petition under Article 25(2) of the Administrative
Case Litigation Law to suspend the effect of the approval and building
canfirmation, claiming that there is an Urgent necessity to avoid ma-
terial damage that will be caused by the approval and buiiding
confirmation,

Held: "1. The effect of the bullding confirmation dated July 27, 2006 and issucd
to the Sultanate of Oman by the Building Manager of the Shibuya Ward
shall be suspended until rendering of the judgment of the first lnstance
on the claims (Casc on application for revocation of building confir.
mation, etc., Case 2006 (Gyo u) No 653 of this court)

The remainder of the petition by Petitioner X1 shall be dismisscd.

- All of the petition by Petit X2 shall be dismissed

As 10 the cost of the petition, one half of the cost incurred by the oppo-
ncauzndllloflhccostlnmmtdbymu{muxzmubebomby
Petitioner X2; one fourth of the cost incurred by the opponents and
otie half of the cost incurred by Petitioner X1 shall be born by Petitioner
X1;and onc half of the cost incurred by Petitioner X1 and one fourth of
the cost incurred by the opponents shall be bornc by the opponents’

~

Y

Upan grounds stated below

“The main issues in this cuse are; (A) Whether the jurisdiction of the Japancse
court extends to the petitions, (B) Whether the approval and building confir-
mation fall under “dispositions” and other acts involving the exercisc of public :
authority by administrative agencies” (hereinafter, “dispositions”) as pruvided in
Article 3(2) of the Administrative Case Litigation Law, (C) Whether the scctions of

n Special Wards (1999 Ordn. (Tokya) No. 106)
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the petitions secking suspension of the force of the approval pussess benefit of
suit, (D) Whether the current case satisfies the requirement of *an urgent ne-
cessiry ro avoid material damage” (Article 25 (2) of the Administrative Case
Litigation Law), (E) Whether the suspension of the effect of the approval and
building confirmation poses a risk of causing a serious adverse effect 1o thie
public welfare (Paragraph 4 of the same Article), (F) Whether the claims on the
merits of the casc appear to be groundless (same paragraph).

1 OnIssue (A): Whether the Jurisdiction of the Japanese Court Extends to the
Petitions

(1) First of all, we must consider to whom the approval and building confis-

mation was made. Relevant facts are as follows. (i) Oman's Ambassador 10 Japan

is regarded to be the legal owner of the bullding. (ii) The construction of the

building was pl d as an Embassy, amb lor's resid €. and living quarters
for embassy personnel. Oman has the proprictary right over the land on whuch
the construction of the bufldi B is being undertaken. (i) In Japan, governments

and governmental organs of foreign States d i d by the ML of Finance
(this includes Oman) can validly acquire existing land and buildings upon recog-
nition by the Minister of Finance (Order on the Acquisition of Righes Relating to
lmmovable Property by Foreign Governments (1949 Ord. (Min. Fin.) No.311),
hereinafter,“the Order®); in addition, it is possible for a foreign State to acquire a
valid proprietary right aver any new construction without recognition by the
Minister of Finance. (iv) Onc of the functions of the diplomatic mission is to rep-
resent the sending State in the receiving State (Article 3(1Xa) of the Vienna
Convention on Diplomatic Relations), and the Ambassador |s the bhead of the
mission (Article 1(a) of the same Convention . (¥) "The announcement of con-
ftruction plan” posted on the site indicated the *Sultanate of Oman*as the owner
of the building. Taking into account all the factors described above, it is to be
concluded that Oman’s Ambassador to Japan did not become the owner of the
building as a private individual, but acted as the direct representative of Oman in
Japan.Therefore the addressee of the approval and building confirmation is Oman,
and not Oman's Ambassador 10 Japan as a private individual,

(2) Oman is not the defendant in this casc; however, if we ussume far the pur-
poses of argument that the approval and building confirmation are both disposi-
tions, and that both dispositions will be revoked on the merits, Oman will be the
party primarily affected by the eventual outcome of the case and the party unabile
fo construct the building at issue. This possible impact on a foreign State provides
a potential basis for placing the merits of the case beyond the jurisdiction of the
Japanese court. If the cuse is not subject to the exercise of jurisdiction by the
Japanese court, we will be unable 1o reach a determination on the merits of the
legality of the building confirmation, and likewise unable to make a determi-
flation concerning the present petition Therefore, we must first examine whether
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this case is subject to the exercise of jurisdiction by a Japanese court.

(3)A. When matters such as the legaliry of disp against a foreign State are
contested in judicial proceedings, it ts Y10 ¢ whether the foreign
State {s subject 10 the civil or administrative jurisdiction of Japan The traditional
rule in this area of international law was based on the theory that a forcign State
n principle enjoyed immunity from the civil and administrative jurisdiction of
the forum State, except for special cases, such as those involving immovable
property situated in the forum State, or those wherce the foreign State had agreed
1o subject itself to the civil or administrative jurisdiction of the forum State (here-
inafter, we will refer to this view as"the absolute theory of immunity”); however,
with the expansion of the scope of State activitics, a more restrictive theory of
immunity has gradually gained support. This modern rule holds that immunity
from the civil or administrative furisdiction of the forum State shall not be ex-
tended to private law acts or acts jure gestionis of foreign States, as distinguished
from their acts jure imperit (hereinafter, we will refer (o this new view as"the re-
strictive theory of immunity™). Today, a large number of States have adopted mea:
sures restricting the scope of foreign States' immunity under this modern rile;in
addition, the restrictive theory of immunity has been officially sanctioned under
the United Nations Convention on Jurisdictional Immunitics of States and thelr
Property, as adopted by the 5%th General Assembly of the United Nations on
December 2, 2004. Under such circumstances, while we are able to affirm the
continued cxistence of the customary international law rule that grants immunity
from civil and administrative jurisdiction of the forum State with regard to acts
Jure tmperii of forcign States, we conclude today that there no longer cxists a
customary international law rule that grants a foreign State immunity from civil
or administrative jurisdiction with regard to private law acts or acts jure ges
tiorris. While a grant of immunity to foreign Statcs acting (o their sovereign ca
pacity is mutually justified on the basis that States hold independent sovereignty
and are equal 1o one another, there is no reasonable justification for granting tm-
munity from civil or administrative jurisdiction to a foreign State with regard 0
private law acts;Japan's exercise of civil or administrative jurisdiction in the latter
cases normally will not infringe on the sovercignty of 2 foreign State. Indeed,
granting immuniry from civil or administrative jurisdiction to a foreign State in
cases where the exercise of such jurisdiction would not infringe on the foreign
Siate's sovercignty would produce ir itable ¢ es. recourse to judicial

| 4

remedy would be unilaterally denled to the private individuals who bear the risk
of incurring damage {rom acts jure gestionis of a foreign State. For these reasons,
we hold that a foreign State does not enjoy mmunity from Japan's civil or admio-
istrative jurisdiction with respect 1o its private law acts or acts fure gestionis,
except under special circumstances such as those in which the cxercise of civil
or administrative jurisdiction is likely to infringe upon the sovercignty of the
foreign State (Supreme Court, PB. II, Judgment, April 12, 2002.56 Minsbu (4) 729
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[2002); Supreme Court, PB. II, Judgment, July 21, 2006, 1416 Saibansyo Jibo 8
12006]%).

‘Thus, when an act of a forcign statc is not an act jure imperii but a private
law act or act fure gestionis, and unless there Is some special circumstance to the
effect that the exercise of civil or administrative furisdiction by Japanese courts
runs the risk of infringing on the sovereignty of the foreign State, the courts of
Japan may make decisions in judicial proceedings contesting the legaliry of dis-
positions regarding an act of a forcign State.

B. As for the distinction between acts fure imperii and acts jure gestionis, the
following considerations should be taken into account: (i) The scope of the im-
munity of foreign States from the jurisdiction of the Japanese court is (o be de-
cided based on the principle that, 1o the extent the foreign State's sovereignty is
not infringed upon, judicial protection of rights and interests must be afforded to
persons involved in transactions with a forcign State, as well as to those who will
suffer or carry the risk of suffering from any legal detriment that results from dis-
positions against a foreign State. (ii) In determining this scope, any theory that at
tempts 1o draw a line based on the purposc or motive of the foreign State's act
runs the risk of heing subjective, since, under this theory, cognizance of the
forcign State that performed the act would necessarily form the basis of this de-
termination. (i) In comparison, a theory that bases the distinction on the legal
character of the act of the foreign State is more objective and provides a more
consistent criterion for decision. Under this theory, acts that private individuals
are able o perform are considered private law acts or acts jure gesiionis, and are
not subject to jurisdictional unmuniry. Acts that only a State are able to perform
are subject o jurisdictional immunity; they are considered public acts in the
sense that they serve governmental functions based on the Stare's sovereign
status. (Iv) However, even if the act is prima facte a private law act or act fure
gestionds, there may be cases where it is inappropriate to categorically determine
the act’s starus based on its legal character (for example, if the act is closely re-
lated 1o an exercise of power belonging to the diplomatic, legislative, adminis-
trative, military or judicial spheres). Thus, it Is not always appropriate to com-
pletely eliminate the purposc or motive of the foreign State from the criterion
distinguishing berween acts fure imperti and acts fure gestionis With the problem
indicated in (ii) above firmly in mind, the purpose or motive of the foreign State
must simply be considered as a single el in the 1l dete n of
whether a foreign Statc’s act is similar in character (o that of a private individual
or is an act that only a State can perform.

(4) A (D In Japan, private individuals are free to construct buildings listed in

4 English translavon of each judgment is available ar Jap Annal of Inter
Law, No_ 46 (2003), pp.161-163 and No 49 (2006), pp 144-149
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Article 6(1) of the Building Standards Law. (if) [...] The construction of the building
at issue in this case began in October 2006, and was scheduled for completion in
February 2008.The application stated that, upon completion, "the main uses of
the building” would be as an“embassy, ambassador's residence, and living quarters
for embassy personnel” At present, the Embassy of Oman' address is o-XX-1 i1
Shibuya Ward, Tokyo. (i) The premises of @ mission is defined as the buildings or
parts of bulldings and the undmcﬂhrymmw.urupccuwofuwn:mnp.mm
for the purposes of the mission, including the residence of the head of the mission
(Article I(i) of the Vienna Convention on Diplomatic Relations). Thus, although
the new building is currently under construction, and is planned as the future
premises of the mission, it does not constitute the premises of the mission sent
by Oman 10 Japan at present. (iv) Since the premises of the mission constitute the
center of diplomatic activities of a foreign State in Japan, the foreign State's initial
acquisition of a building as the premises of the mission for the purpose of con-
ducting diplomaric acuvities can be regarded as part of the foreign State's diplo-
matic activities In Japan, regardless of whether it is acquired by purchase or rent
of an existing building, or new construction of a bullding. In this sense, the initial
acquisition of the premises can only be conducted by a forcign State. For a foreign
State that has already acquired and is using a building for the premises of a mission
in Japan, however, the acquisition of another building to replace the current
building cannot necessarily be viewed as part of tts diplomatic activities This act
cannot be characterized as an act thar only a foreign State is able to perform
unless there exist circumstances that necessitate the conclusion that the act
should be considered a part of the State's diplomatic activitics. Upon consider-
ation of all the docmnmupmduccdmﬂwcoun.nmhingm that the acqui
sition of the bullding by Oman should be considered » part of the diplomatic ac-
tivities of Oman Therefore, we conclude that the construction of the building by
Oman ts not an act that only a foreign State is able to perform, but is rather an act
similar to those performed by private individuals.

Thus, we conclude that the construction of the building is an act jure ges-
ffonis,and that Oman’s immunity from the civil and administrative jurisdiction of
Gur court cannot be granted on the basis that construction of the building is a
sovereign act of Oman.

B (a) It is accepted, even under the absol theory of ity, that actions
relating to immavable property situated in the forum State are subject o the ju-
fisdiction of the forum State. Because, in those cases, the substance of rights in
question are rights concerning the direct domination of immovable property and
may conflict with territorial sovereignty of the forum Stare, the forum State juris-
diction is admitted to be applied our of respect for #s territorial sovereignty.
Therefore we understand the class of actions relating to immovable property sit-
uated in the forum State which should be the subject of the forum Stare's juris-
diction as that of actions Laving immovable property owned by foreign Sates as
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their direct object.

It must be added that, in Japan, governments and governmental organs of
foreign States so designared by the Minister of Finance cannot validly acquire ex
isting land or buildings in whole or in part, or installations ancillary to such land
and buildings, without recognition by the Minister of Finance CArticles 2, 3(1),
and 4 of the Order). Although this Order requires ition by the Minister of
Finance for the acquisition of land, buildings, and ancillacy installations that al-
ready exist, it does not require such recognition when the foreign State acquires
1 building through new construction Thus, foreign States may ucquire valid pro-
prietary rights ro bulldings through new construction without recognition by
the Minister of Finance. We therefore conclude that actions relating to immovable
property situated in the forum State must be construed to include not only ac-
tions relating to land, buildings, and ancillary installations that are already owned
by the foreign State, but also actions relating to buildings under construction by
the foreign Stare,

Tt must be also noted that Asticle 31(1Xa) of the Vienna Convention on
Diplomatic Relations provides for jurisdictional immunity in case of a real action
against 2 diplomatic agent who holds immovable property on behalf of the
sending State for the purp of the mission. The rati of this provision is
that immunity from the jurisdiction of courts of the receiving State should he
granted in cases over an immovable property where a foreign State acquires the
property in the name of the head of a diplomatic mission or other lipl i
agenes. For, the laws of some States prohibit forcign States from acquiring im
movable property, making it impossible for a foreign State to acquire immovable
property in its own name. The immovable property in this situation acrually be-
longs to the foreign State that sent the diplomatic agent, even if it nominally be-
longs 1o the individual agent. So interpreted, this provision does nor alter the
conclusion that an action relating to immovable property not currently in use for
the purposes of the mission is not subject to jurisdictional immunity, even though
immovable property owned by a foreign State and currently in usc for the pur
poses of the mission must be excluded from actions refating to such property.
() Although the new building is currently under construction, with a plan 1o be
used a8 the premises of the misslon after its completion, the actual premises of
Oman’s mission are currently located in a scpanute building. The substance of the
present action concerns rights associated with the building under construction
as its direct object, Because this building is not the current premises of Oman's
mission, immunity from the civil and administrative jurisdiction of Japan as the
forum State can therefore not be granted

(3) From the above, we conctude thar Oman cannot be granted immunity from
the civil and administrative jurisdiction of our court in the current case where
the legality of the approval and the butlding confirmation is at issue.
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2, OnlIssue (B): Whether the Approval and Building Confirmation is 2
Disposition

The petitions under Article 25(2) of the Administrative Case Litigation Law
sccking the suspension of the effect of the approval and building confirmation
presuppose that the approval and building confirmation fall under the category
of “dispositions” involving the exercise of public authority, We hold that the
building confirmation by the Building Mmdoummm:emchadupwucm
it has a legal effect insofar as one cannot construct a building without such con.
firmation. The approval made by the Mayor of Shibuya Ward in accordance with
the Ordinance also constitutes a disposition; it has legal effects insofar s it di
rectly affects the legal status of the applicant and shapes or fixes the scope of
each applicant’s rights and obligations.

'(3) A. () A disposition means an act in which an administrative agency, as an
actor with superlor will, conducts unilateral decision-making under special au-
thorization by law and without regard 1o the will of the addressce, with the effect
that the administrative agency may coerce acceptance of the results by the ad-
dressce. When the addressee of the disposition is a foreign State, an sdministrative
agency of Japan may not coerce acceptance of the results of its unilateral de
ciston-making due to considerations of sovereign equality (ii) Since property that
foreign States possess in Japan (hereinafter, “foreign State property™) may, in ad-
dition to the premises of the mission, include other property that foreign States
may use for sovercign functions, mking forcible exccution measures against such
foreign State property may involve a substantial risk of hindering the foreign
State’s sovercign activitics in Japan. It is therefore generally understood that
forcible execution against foreign State property is not permissible without the
consent of the foreign State concerned, unless special provisions of treaties apply.
(tii) As alreacly indicated, dispositions are acts of local or State public officials and
agencies in their role as holders of public authority, and are recognized under law
to have the effect of directly shaping or fixing the scope of the addressee's rights
and obligations. Considering that dispositions against foreign States do not differ
from forcible execution against forcign State property in rerms of the risk of hin-
dering the foreign States’ sovereign activities, we conclude that administrative
agencies may coerce foreign States into acceptance of their decisions only in
cases where the foreign State has given previous consent. Dispositions against
foreign States are therefore valid only when there exists prior consent by the
foreign State 1o subject itself to the decision of the local authority.

B, We cannot state in general when consent of a foreign State can be

to exist. However, (i) the United Narions C ion on Jurisdictional L nities
of Srates and Their Property, while not yet ratified by Japan, provides that pre-
judgment or post-judgment measures of constraint, such as attachment or arrest
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against property of a State, may [sic’] be taken in connection with a proceeding
before a court of another State unless and except (o the extent that the State has
expressly consented to the taking of such measures by intcrnational agreement,
by an arbitration agreement or in a written contract, or by a declaration before
the court or by 2 written communication afrer a dispute hetween the parties has
arisen (chapeau and paragraph (a) of Articles 18 and 19). This provides some
guid onwhen ¢ of a foreign State can be regarded to exist. (i) However,
although dispositions directly shape or fix the scope of the addressee’s rights and
obligations, the substance of rights and obligations to be shaped and the scope of
the rights and obligations to be fixed are diverse, and include so-called beneficial
dispositions that cither extend the addressee’s rights or lessen the addressec's
obligations, (i) It is conceivable that a foreign State would apply to an adminis
trative agency in Japan for a beneficial disposition, seeking considerations such as
international comity. However, when a foreign State applies fora disposition to an
administrative agency in Japan under the circumstance that there exists a dispute
concerning the making of 2 disposition addressed 1o a foreign State, between the
foreign State as the addressce of a beneficial disposition and the person that
would be fegally disadvantaged or risks such if the disposition is made, it is fully
possible 10 consider that the foreign Statc made the sald application to the ad-
ministrative agency with an eye to seek a ruling concerning the aforementioned
dispute. (iv) If it were not possible to view the matter in this way, the foreign State
a3 one of the parties to the dispute discussed in (i) will enjoy the benefits of the
extension of rights or lessening of abligations by the disposition even if it was i+
legal, with no judicial remedy being available to the other party who would be le-
gally disadvantaged or risks such b of the disposition, This ourcome cannot
be tolerated given the cusreat lack of administrative measures 1o mitigate the dis-
advantages arising from this situation (for example, Article 18 (5) of the Agreement
Under Article V1 of the Treaty of Mutual Cooperation and Security Between Japan
and the United States of America, Regarding Facilities and Areas and the Stams of
United States Armed Forces In Japan creates a system for the settlement of tort
claims against the armed forces of the United States as a State organ of a foreign
State, against the backdrop of customary international law on Immunity of foreign
States from civil jurisdiction (see aforementioned Supreme Court PB. 11, Judgment,
April 12, 2002)). Considering these factors together, it must be concluded that
when a foreign State makes a written application for a disposition to an admims
trative agency under the circumstance that there exists 2 dispute cancerning the
making of a disposition that extends the rights or lessens the obligations of the
addressee berween the foreign State as the addressee and the person that would
be legally disadvantaged or risks such, it Is appropriate to consider the consent of
the forcign State as expressly provided through the application itself, unless there

' The Convention st that the of
State has expresly conscnied

may not be taken unless the
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cxists some special circumstance evincing that the application was made merely
s a marter of international comity, and not for the purpose of secking a ruling
upon the aforementioned dispute,

Although we caanot state in general the scope of all cases in which conseng
of a foreign State can be said w exist, when a foreign State makes a written appli
cation secking a disposition under the circumstance thar there exists a dispute
concerning the making of a disposition between the foreign State as the ag.
dressee of an beneficial disposition and the person who would be legally disad.
vantaged or risks such because of the disposition, this shall be regarded as consent
by the foreign State to subject itself to the said disposition, except for special
cases such as those indicated above

€. From the above, we may conclude that the application in itself clearly mani-
fests the will of Oman 1o respect and obey the results of unilateral decision.
making by the Mayor of Shibuya Ward as the administrative agency governing the
application The approval is a beneficial disposition: it makes il possible to con-
struct buildings as an exception 1o the requirements under Articles 4(1) and 4(2)
of the Ordinance. Oman has furthermore made this application under such cir-
cumstances as there exists a disputc with the neighboring residents regarding
the application's approval, and nothing presented to the court suggests that the
application was made a5 a matter of international comity and not as a request for
adjudication upon the said dispute. Thus, we hold that the approval falls under
the heading of a disposition, since Oman is regarded to have given its consent 1o
subject itself ro the decision

D We must next consider whether Oman has given lts consent 10 be subjected
to the bullding confirmauon. Since it Is generally the case that the Building
Manager of Stubuya Ward will issuc a building confirmation once the Mayor of
Shibuya Ward has given his approval, the ruling by the Mayor of Shibuya Ward
concerning the dispute between Oman and the neighboring residents, for Oman,
Amounts 10 4 ruling on the dispute by the Building Manager of the Shibuya Ward.
The purpose of the application to the Mayor of Shibuya Ward may thercfore be
regarded to include a request for a ruling by the Building Manager of Shibuya
Ward. Oman’s will to seck adjudication is even more clearly expressed by its
actual submission of a Building Plan Outline to the Building Manager of Shibuya
Ward Since it can be concluded from the above applications that Oman's consent
to be subjected to the building confirmation cxists, this buflding confirmation
falls under the heading of a disposition.

3. On Issuc (C): Whether the Sections of the Petitions Seeking Suspension of
the Force of the Approval Possess Benefit of Suit

The suspension of the force of a disposition, as provided in Article 25(2) of

the Admintstrative Case Litigation Law, only suspends the force of the disposition
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prospectively into the future, after the decision to suspend ts made. Even if the
decision is made to suspend the force of the approval prospectively inta the
furure, this will not mean that the building confirmation which was issued ac-
cording to the said approval will be rendered illegal retroactively, and the object
of the claims of the petitioners, which 15 10 avosd material damage by preventing
construction of the building, will therefore not be achieved through suspension
of the force of the approval. Thus. the sections of the petitions secking to suspend
the force of the approval do not possess benefit of suit

4. On Issuc (D) Whether the Current Case Satisfies the Requirement of "an
Urgent Necessity to Avoid Marerial Damage®
The construction of the building in this case causes damage relating to sun-
light access for Petitioner X1, which can be said to be “material damage.” Since
the completion of construction of the bullding is scheduled for February 2008,
there is an urgent necessity.

5 On Issue (F): Whether the Claims Appear 10 be Groundless on the Merits

At the present stage, where no substantive deliberation has been held on the
merits of the case, It cannot yet be decided whether the petitioners’ clalms arc
well grounded The hare facts of the case admir at least some possibility of the ap-
proval being determined (llegal. As thorough deliberation has not yct been com-
pleted on the merits of the case, we cannot go so far as to say that the petton
seeking suspension of the building confirmation falls under the requirement
“when the merits of the case appear to be groundless.”

6. On Issue (E) Whether the Suspension of the Effect of the Approval and
Bullding Confirmation would Pose a Risk of Causing 2 Serious
Adverse Effect to the Public Welfare
Since the legality of the building confirmation is not yet clear, allowing the
effect of the building confirmation to be suspended would not scriously disturb
the legal system as it relates o bullding regulation. Beyond this, no evidence has
been presented to suggest that public welfare would be materially affected if the
effect of the building confirmation were suspended.

Judge Norihiko Sugihara (presiding)
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