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State Immuniry from Civil Jurisdiction — Restrictive Immunicy Theory —
Explicit Modification of the Case Law — Sales Contraces

Supreme Coure, Judgment, July 21, 2006; nor yer ceported.
Trading Corporations in Japan v. The Islamic Republic of Pakistan

Two Japanese companies usserred claims againse che Islamic Republic
of Pakistan (beceinafter, “Pakistan”™), insisting thar each sold compurers

*  Edited by Masahika Asada, Shoaro H: and Yumi Nishi and fared by Mai Fujii.
Tomofumi Ki Kentsen Nishi and Tamoko Yamashica.

JUDICIAL DECISIONS (PUBLIC INTERNATIONAL LAW)

ro Pakisran under contracts of quasi loan for consumprion subsequently
execused by a company affiliaced with che Pakiscani Miniscry of Defense.
These two companics demanded payment of unpaid principal and agreed
upon interest and delinquency charges, in an amount substantially in
excess of two billion yen.

On Seprember 29, 2000, rhe rwo companies filed complaints againsc
Pakistan with the Tokyo Disteict Coust (the court of first instance). On
April 23, 2001, che complaints and summons were served on the
Pakistani Miniscey of Foreign Affairs, through the Embassy of Japan in
Pakistan.

On July 16, 2001, the Embassy of Pakistan in Japan senc a written
statement o a scaff member of che Southwest Asia Division of the Asian
Affairs Bureau (now known as cthe Asian and Oceanian Affairs Burean) of
the Japanese Ministry of Foreign Affairs. The statement, in essence, said
chac che Pakistani Government had found no record that proved its
involvemensy in che present cuse. It asked the Japaness Ministry of
Foreign Affuirs ro forward the statement ta the Tokyo District Coure.
Furcher, it declared char Pakiscani auchorities would reply to the
summons, through the Jupanese Embassy in Pakiscan, wirhin a
reasonable period of time. Finally, the statement expressed the Pakiscani
Embassy’s hope thar che Tokyo Districe Coure would reschedule che
hearing, On the morning of the scheduled hearing (July 23, 2001), the
stalf member of the Ministry of Foreign Affairs cransmirced the
searemenc by fax to the Tokyo Discrict Court.

Pakistan submitted no reply o the complanr other than rhe above-
mentioned seatement and did not appear ar the scheduled hearing.

In {ts judgment handed down on August 27, 2001, the Tokyo District
Court accepted all claims advanced by che two Japanese companies, finding
thar Pakistan had, by defauls, admitced all fucrs usserced by che plaineiffs.

Pakistan appealed to the Tokyo High Court (the coure of second
instance), contendiag that ic should be sfforded immunuty from foreign
civil junsdicrion based on its status as a sovereign Stace, and requested
thar the Court dismiss the rwa companies’ claims. In ics judgment of
February 5, 2003, the Tokyo High Court, following the order rendered
by Daishin'in [the Supreme Couee] in 1928, granted immunity to
Pakistan and dismissed che cwo companies’ claims. This appeal followed.
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(1) Mazrsyams and Saan v Republic of Clowa, & Apwwel Diges), case No. 107, xdopring the sbsolute
immunity rheory,
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Held: “The decision of the second instance shall be quashed.
The presenc case shall be remanded ¢o the Tokyo High Courr.'

Upon che grounds staced below:

‘L. In the present case, the appellancs [che two Jupanese companies] claim that euch
of them entered into contraces for the sale of high-rech computers to Pakistan
(hereinafter, "the corcracey for sale”) wich A Corporation (hereinafrer, “A Tne.”), un
nfﬂlmed’ company and agent of the Pakistani Miniscry of Defense; which is the
appellee in the present proceeding. The appellancs furcher claim thar, having
delivered the objects of the sale, each of them concluded u concrace with A Inc.
esablishing an quasi loan for consumption that secs farch appellee’s payment
obligations (hereinafter, “the quasi loans for consumprion”). The appellants assere
cluims aguinse the uppellee for the payment of principal, interest, and delinquency
charges, a3 provided for in these agreements.

Against these claims, che appellee, maintaining thac ic enjoys immunity from
Jupan's civil jurisdiction as o sovereign Stace, requests chae this uppeal be dismissed.
Furchermore, the appellee cluims thac ic did not conclude the alleged contracts for
sale and contraces establishing the quasi loans for ronsumption with the appellants
because A Inc. lucked authority to represent the appellee wich regard to suid
agreementy,’

‘2. The courr of che second inseance dismissed the petition based on the grounds set
forth below.

A foreign Stre, due to its sovereigary, in principle, enjoys immunicy from
Japan's civil jurisdiction excepr for special cases such us dispuces on immovable
peoperty situaced in Japan, The only exceprion to chis principle oceurs when the
foreign State voluntarily subjeces ieself to the civil jurisdiction of Japan, The cases
that fall inta this sole excepeion are limited to chose in which: (a) the fureign Srate's
submission to Japan's civil jurssdiccion is provided in an international tecaty, or (b)
the foreign Stace manifests its inrention to subject icself to Jupan’s civil jurisdicoion
in the course of u judicial procerding or with respect o a particular cazegory of
furure hoigations, Furchermore, such an incention needs (o be manifesced by a Scace
to another State. Thus, it follows that, even if a foreign Seace stipulates in a contract
concluded with privace parcies that iv shall subject ieself to Japan's civil jurisdicrion,
such an agreement does not have the immediace effect of subjecting the foreign Seate
to the civil jurisdiction of Japan. (See Daishin'in, Order, December 28, 1928, 7
Minshu (12), 1128 [1928])

In the present case, in which the appellant requests payments from the appellec
us & foreign State, chere is no indication that the appellee has manifested ics
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intention to Japan to the effect thue ic shall be subjected to Jupun's civil jurisdiction
While the order form executed in the name of A Inc,, the agent of che appellee
government, provided thac the appelles consenced to having noy dispute ansing n
relacion to the coneract be broughr before  Japanese tribunal, this manifescacion of
inteation made in che order form was effeceuated merely o relation to che orher
parties to che contrmces, 1.e., the appellants,

Accordingly, it i appropriate to grant the appellee immunity from Japan's civil
jurisdiction and therefore the sppellants’ cluims, being unfounded, <hall be
dismissed.’

‘3. However, this Coure rejects the decision of the coure of second instance for the
following reasons:

(1) Wirh regard to the immunity of a foreiga Swte from civil jurisdiccion, chere
previously existed customary international cules based on the so-called absolure
immunicy theory, According to this former widely-accepred cheory, a foreign Seate,
in principle, enjoyed immunity from che civil jurisdiction of the focum Stace, except
for speciul cuses such as those wwvolving immovable property sicuared in the forum
Srace or siruacions where the foreign Stare had sgeeed to subject ieselfl to che civil
jurisdicrion of the forum Stuce, However, due to the expaasion of che scope of State
activities, the so-called restrictive theory gradually gained support, This restricrive
theory provides that immunity from civil jurisdiction of the forum Seate shall nor be
excended o aces gure privatorwn or geitionis ws distinguished from aces jure copeee.
Today, o large number of States have come to reserict the scope of foreign Staces’
immunity from civil jurisdiction bused on the restrictive cheory. In addition, the
“United Narions Convention on Jurisdictional [mmuaities of States und Their
Propeecy”, adopted by the 59ch Geaeral Assembly of the Uniced Nacions on
December 2, 2004, adopes the restriccive theory. Under such vircumstances, while it
15 sl permissible to acknowledge that customary international law grants u foreign
State immunity from the civil junisdiction of the forum State with regard to secs gure
umperit (See Supreme Court, P.B.II, Judgment, April 12, 2002, 56 Minshu(4), 729
[2002]"™), it is to be conciuded toduy that there no langer exist customary
internavional rules which would grant  foreign State immunicy from che civil
juriscicrion of the forum Scate with regard to aces jure privatorum or gestionts.

As to whether Jupuu may exercise civil junsdiction over  foreign Scate in
relation to aces gure privatornm or gestiumsy, consideration must be given ro the fact
that immunity of a forcign Stace from cuvil jurisdiction arises from che murual
respect of the soveresgnty of all States (e, they are independent und sovereign and
are equal to each other). Based on thiy vonsiderution, we hold that there is no

(2)  The Japanew Anmual of Lntermarinue! Law, Wa 46 (2003, p. 161
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reasonable justification for granting immunity from civil jurisdiction to a foreign
State with regard to acts jure privatorsm or gestionis because Japan's exercise of civil
jutisdiceion in such cases normally will not snfringe on the soveceignty of a foreign
Stace, Granting immunity from civil jurisdiction o a foreign State, in a case where
the exercise of civil jutisdiceion does not infringe on the foreign State’s sovereigaty,
will entail inequitable consequences as recourse to judicial remedy will then be
unreasonably denied o private individuals who enter into commercial relationships
with  foreign State where the cransactions consticute aces Juure privatornm ot gestionss,
For these reasons, we hold thac a foreign Seate does not enjoy immunity from Japan's
civil jurisdiction in relation to its acts Jtere privatorum of gestianss, except under special
circumstances such 25 those in which the exercise of civil jurisdiction by Japan is
likely to infeinge on the sovereigney of the foreign Seace.'

(2) Ierespeccive of whather w foreign State's act qualifies as acts pure privatorion ot
gusitonts, it is evidenc that u foreign State does not enjoy immunity from Japan's civil
jurisdiction in cases; (a) whete it has agreed, by way of an intermational agreement
(such as a treaty concluded with Japan), ta subject itself to Japun's civil jurisdiction,
or (b) where it manifests ics intention to subject itself to Japan's civil jurisdiction
with regard ro a particilar case by, for example, filing a lawsuic wich a Jupanese
court, Moreaver, it is appropriate to understand char a toreign State shall nor, in
principle, be immune from Japan's civil jurisdiceion in cases where che foreign State
has manifesred its intention 1o be subjected o Japun's civil Jjurssdiction by expressly
consenting to such junisdiction in a written concrace concluded with private partjes,
The exercise of civil jurisdiction by a Japanese court over & foreign State in such a
case normally involves no risk of infringing the latter's sovereigney. Furcher, it is
noted that the fareign State's invocation of immunity from Japan's civil jurisdiction
in such a case goes aginse the equality of parvies 1o a contrace and the principle of
good faich.’

'(3) The order readered by Daithin'in on December 28, 1928, referced o by the
courr of second iascance, shall be modified to the extenc of conflice with the above
holdings *

(4) In the peesent case, if, as the appellancs assece, the appelles concluded contraces
for sale of high-tech compucers with the appellaats, received che objects of cthe sales,
und rthen concluded conrructs with che appellants escablishing quasi loans for
consumption (the purpose of which being to finance payments of the purchase
price), then such acts of the appellee qualify is commercial transactions that can be
carried out by private persons and thus are aces Jure privatoram ot gestionis,
irrespective of the objectives chereof. It follows thue the appelles shall not be granted
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immunity from the civil jurisdiction of Japan bacring the special circumscances
referred to above,

Furthermore, the evidence clearly indicates thac the order forms made in the
name of A Inc., agent of the appellee government, included a provision in which t_he
appelles agreed chat any dispute arising in relation to the contrace shall be brought
before  Japanese courr, It also appears chat the clause in question is incorporated
into the contraces for che quasi loans for cansumption concluded by A Inc. wich cthe
uppellants and made applicable muraris musandis to the quasi loans far consumption.
Therefore, if A Inc. was an agent of the appellee ns the sppellants assert, ic is possible
to concluele that che appellee has cleacly manifested ics tatention to be subjected to
the civil junsdiction of Japan because the clause 1n question is an explicic dispasicion
in & written coneract thac stipulaces chac the appeliee consencs to subject itself to
Japan’s civil jurisdiction with regacd to disputes arising from the contract. .

Accordingly, the legal decerminations made by che coure of the second inseance in
(following the aforementioned otdec of Daithin'in) recognizing the appellee’s immunicy
from the civil jurisdiction of Japan and dismissing the appeal withour exsmining the
fuces agsected by the appellants, contained violacions of laws thac have inevicably
affected the decision. The sppellunt’s argument is well-grounded in chis respect.”
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